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OPINION BY RONALD I. STUBBLEFIELD . Acting Presiding Judge: 

81' This is an appeal by Plainriffs from the Trial Courr's gr- of summary 

judgment in favor of Defendaors in a case involving a municipal zoning change. 

The disposirivs issue is wherhcr an ordinance requiring approval -of protested 

zoning changes by three-fourths of rhe City Council is superseded by Tulsa's 



amended Charter, which recognizes zoning aurh~riv and provides for adoption of 

new ordinaoces by simple majority. We conclude that the Charter supersedes rhe 

ordinance and affirm the Trial Courc's grmt of summary judgment. 

FACTS AND PROCEDURAL BACKGROUND 

72 F&M desired to build a bank aad office fbcility on me southwest comer of 

the intersection of 71st Sacer South and Harvard Avenue in Tulsa. PlainriBs, 

ncarby loadowners, pratesred h e  nclning fbnnge that F M ' s  p1a.n~ required. The 

Ciry af Tulsa has an ordinance &at requires a super-majority of me-fourrhs o f  the 

City Council for approval of a proposed zoning change which is prowsced by a 

some of the rii F&MYs proposed chapge and concluded rhsre were nor 

enough valid protests Rigger the supq-majoriry r e q u i r a ~ e  The Council 

app~oved the ordinance, making The ~equesttid zoning change by a 5-10-4 vote. 

p Plaintiffs filed rhis district courr lawsuit agaim Defendants ro obrain judicial 

review of the Council's action. Defendqnrs borb filed motions for summary 

judgment assessing that the ordinapce requiring the super-majority was lnvalid 

becauss ir conflicted with City's Charter, which requires only a simplt majority to 

pass ordinances. Following an exchange af briefs and a hearing, the Trial Coun 



granted summary judgm ear.' Afrer the Trial Court denied Plaintiffs ' motion zo 

reconsider, mey filed his  appeal- 

STANDARD OF REVIEW 

74 As always, we review this summary judgment de nova to determine wherhe~ 

one party i s  entitled ro judgmenr as a matter of law because there are no dispu~s  of 

material fact. Hill v. Blevins. 2005 OK 11, 3, 109 P.3d 332, 334. The parries 

agree rhar there arc no dispured facts rnatsrial to the single dispositive legal issue. 

DISCUSSJON . I 

a5 In the Trial C o w  Plaintiffs saugbr rcview of two Council decisions: (1) the 

disallowahce of some proresrs Ned by nearby landowners and* 6-to-3 .Council , 

vote determining rhcrc were too few valid prates@ to mgger the super-majority 

requirement; and (2) &e 5-m-4 Councilvote to adopt rhe ordinance making the 

change requested by F&M. Defendanrs argued in suppon of both Council 

decisions, bur also argued that regardless af whether rbe pmtests were valid, the 

ordinance requiring a super-majoriw wz+s invalid because it conflicted wirh City's 

Charter. The Trial Court agreed and granted summary judgment on the sole basis 

This Cauxt fe8ls compelIed ta coplmend a c  parties aod the Trial Cou~t for the mnnner in 
wbicb rhrs dispute has bazn presented and resolved. The nunmar, judgrnm briefs am dear and 
cogenr and provida invaluable assistance to T& Laqrer cow and this COW. T k  t r ~ ~ ~ ~ c x i p ~  of ihe 
hearings on rhe motions for summary ju-t and rfic pr-uncmt ofjudgmmt dcmonsnare 
rhar all pankipants were well prepared and wed w i h  rhe uapclsr civility d compcmcy. This 
appellate leeord should serve as a model for Uiai level and appellate S- process. 



rhat the ordinance w as superseded by the charier. The parties agree thar this is the 

sde issue presented on appeal. 

76 Titlc 42, section 1703 o f  Tulsa's ordinances addresses zoning changes. 

Tulsa, Olda., Rev. Ordhances tir. 42, 4 1703. Zoning changes arc cffwted by 

passage of an ordinance, and section 1703(E) requires a Wee-fourths majoriry of 

the Council to approve an ordinance m u g  p. zoning change if the change is 

proresad by a suf5cicnt percentage of nearby landowners. This super-mgjority 

requirement conforms aria a state sratum on rhe same subj kct. 1 1 0.9 -2001 

8 43-i05(~)'($). ~rctiod43-105@)(2), predecessor of 11 O.S.1971 5 j 405, , was the 

source bf Ciw's zoning aurhorjty when ip z~ning ardinmces wen first enacted in 

1970, because City's Charter did not adbsa zoning at that cimc. 

77 Ciry, however, mended its Chanpr ba 1989. The amended Chaner created 

rhe City Council and, among other things, empowers i~ ro adopt zoning ordinances, 

Tulsa, Okla., Amended Charter art. I, § 3 0 ,  and provides for the passage o f  

ordinances by a majoriw of the Council, article IT, section 6.2. This results in an 

apparent conflict between article 11, secpon 6 2  of the Charta, rrquiring a majority, 

and secdon 1703CE) o f  the otdipances, requiring a super-mjority- 

78 A ciw's charrer supersedes not crply 4 preexisring charter but also m y  

inconsisrenr ordinances. Okla. Comr. an. 18, 3 3(a). In addirion, when it conflicts 



wirh a starute izl effeer when the cbaaer was odopred, the charter supersedes the 

sramte as 10 purely municipal matters. 1 1 0 .S.200 1 f) 13- 109; U-S- Elevaror Corp. 

v. Cily of Tulsa, 1980 OK 69,f 7,610 P2d 791,793. 

79 Plaintiffs, hbowev~, contend &at CjyQs amerrdsd Cbarrer and section 1703 

do not corrflict because the Charter's use of "majority" does nor necessarily mcam a 

simple majority of half plus one. Our analysis of the Chmet's ~ c x t  does nor fmd 

suppon for &is argument. The Charrer drafters specifically anticipated ~c 

necebsiry 'of super-majorities in cenain insra~ces , expressly requiring approval by 

two-rhirds if ifre ~ o u n k i l  to oveaidc a mayoral veto (w. 11, 8 9); fine a councilor 

( a x  f I, 4); waivc rheqrequkrmenr rhar fhe subject of an ordinance appear on rhc 

council agenda for rw o-meetings (a. .II, 5 8); and remove a member of the Civil 

Senice s om mission (ari. X, 8 2.1). Beca~sz articlc 11, section 6.2 require . - only a 

"majoriry," without specifying any parricula,t rype of majority, we conclude Tbar it 

contemplarea a simple majority. See Johnran r. C I I ~  of Woodward. 2001 OK 

6 S , 7  6,38 P.3d 2 18,222 (courts presume a l a w - m a g  body expressed its intent 

in a law and imendcd what it expressed). 

710 Nevertheless, Plaintiffs argue that this sers only a minimum requirement and 

need not conflict with an ordinance requirivg approval by more &an a simple 

majority. Plaintiffs have provided no aurhoriry for argument and we do nor 



find it persuasive. hdeed, the Oklahoma pupreme C a m  has beld rhat, even if an 

ordinance requires a super-majoriry, a siwpk mdoriw is suff'itient unless the 

sup=-majoriry is required by b e  Charier ar a starure *at is  the source of the 

authoriry exercised in the ordinance. Dcvelopmenrlndtts., Znc. v. Civ ofNomrm, 

1966 OK 59,515,412 P.2d 953,956. 
$ 

11 1 1 Plaintiffs furrbcr argue &at the ardiarnce aad Charter arc contemporaneous 

- Ciry's ordinances weri re-adopted in the -ended Charter - and contend rharae 

rwo must be cpnstrued together to avoid 3 copfl~c~.' We disagree. While rbere is a 

"suong presuption ngainsr implied rep&" wbca camming . two . stamps . . passed 

in the saie-legislative session at nearly rhe same time, we frnd no similar 

presumption regarding city charrers and ardipances. fibbs v. Szure ex reel. 

Teachers Bet. Syr., 2002 OK 79, n.10,57 P.3d 571,577. The general prayision in 

arricle XII, section 22 of the Charter, that "all ordinances, resolutions, rules, and 

reguladons . . . shall remain in full force sad effkcr unril repealed or amended as 

provided io rhis amended Charrer or by ordipace, or resolution" cannot be read as 

re-adapring a specific ordinance. Indeed, based on ths Chasrer's specific provision 

that ordinances could be adopted by a simple majority of the entire council, we 

= Defendan do nor accept his prexnise becauss the ordinance was rbadopwd and reoodifatd 
in 1990 and 1997- 



find it a saonger argument rhar the super-majari~ ordinance, secdon 1703(E), was 

"repealed or amended as provided in this mended Charrer." 

T12 Nonetheless, Plaintiffs a g u e  that the Cbaaer cannot prevail because the 

state sratute also requims a super-majoziry for zoning changes. 1 1 0.5-200 1 

4 43-105(B)[2). Ifthe Charrer did not exqpo\ya the Couocil to enact zoning 

ordinances, rht Council's power would wise fmm the starua and the process for 

challenging a zoning chsngc would have u, comply wirh it.. Application of 

Reynolds, 195 8 OK CR 73,328 P.2d 441; Development Indus., 1966 OK 59 

at 9 1 1.4 12 P.2d at 956. However, as wc prcvi~usly observed, a city Ghana 

supersedes y preexisting charter, any iaconsis~nt ordiaanccs, a d  any 

conflicting stamte addressing m u n i .  matters. Okla. Const. arr. 1 8, 4 3 (a); 1 1 

O.S.2001 4 13-109; Town oflurher v- Stale ~ z I ~ Z .  Hanod, 1967 OK 59,10.425 

P.2d 986,987 (Syllabus 2); U.S. Elevator, 1980 OK 69 at 7 7,610 P.2d at 793. 

Ciry's Charter, with its requirement of a simple majority to pass new ordinances, 

will prevail over the ordinance and starure that require a super-majo~ty unless the 

issue has mote than a municipal impan3 

3 Recognized mancrs of municipal or purely local concsnr ixe: (1) the effective date of an 
~rdinancc, Wen when *at is datqmhalive o f  ano@m t o m ' s  propmy n&hu, Town af Lurher v. 
Smze u pel. Herrod. 1967 OK 59, a, 42s P l d  986,987 (SyUabw 1); (2) W i n g  meet 
improvements, even when the sVaa i s  &a a s a ~  mcl fW high'wp~y~ Maore Funao? Homes. 
hc. v. Chp of Tulsa, 1976 OK 96,552 P.2d 702: apd (3) compcdtive bidding, US. Elevator 
C o p .  v. Ciry ofTdsa, 1980 OK 69,6 10 P.2d 791 - 



71 3 Plaintiffs concede that zoning i s  a municipal ma-, but argue the 

procedural prorections for contesting a zoaing change are of statewide concern 

because they affccr the public policies of (1) avoiding the unreasoned and =binary 

exercise of power and (2) protecting ths cantipuiry of property rights. Plaintiffs 

have the burden of ptoving rhat this is not mqely a municipal maner. Moore 

Funeral Homes, Inc. v. C i g  of Tulsa. 1916 O F  96,n 7,552 P.2d 702.705. In 

dctcrmining whether they have satisfied this burden. we m m  a balance as to 

the interests affected U.S. Elevaror, 1980 OK 69 at 7 10, 610 P2d at 793. 

7 14 We conclude d m  rhe bro ader imrrcsrs Plaintiff6 identify ate not sufficient ro 

overcome me presumption of the Charier's sppremacy. That an issue '*affem[s] the 

people generally" is not sufficiro~ because ".[n]early every fincrion of any local 

govtzrnmcnr may be said ra affect 'the pqople generally' in this mobile sociev. 

Pracdcally any anion of a c iq  will have an impact upon persans nct pennaowt 

residents of h a t  municipality." Id. at 1 8, 610 P.2d at 793. Other than the facr rhar 

they would probably have been on the winning side of this zoaing dispure, 

Plaintiffs have failed ta identify how st8tewide inrrrests would be more protected 

by the requirement of a super-majority rhan &ey ~IC by rbe requirement of a simple 

maj ority. Plaintiffs may not be satisfied by rhe ourcome, bur rhey conceded in me 

hearing on summary judgment &a1 they received due process and rhat tbe 



necessary prorections wexe provided by the prgcess set forth in Civ's Charrer. 

Reynolds. 1958 OK CR 73 ar 7 5,328 P.2d at 444. 

u15 The Trial Corn bere was persuaded by rhe 0 klahoma Supreme Cow's 

analysis in Development Indusnies, upholdinp a City Council's decision by a 

simple majoriry to amend a zoning ord~nmce despite the existence of an ordinance 

requiring a three-faurrhs majoriry. Although rhe case dcdt with an insrance where 

the cou~cil's aurho~iry arose &om a state smwk rather than tbe city's charter, the 

Court made an obskrvarian we find compellbg and determinative here: 

I . , 

. r 
."The charter i s  an authorify sup~nor m an ordinance in a 
charter city, and the council camor, by ordinance, divest 
irself of power conferred upon it by the charter," *The 
same reasoning applies in tbis ease. The statute 
aurhorizing the adoption of zoning ordinances is silent as 
to authoriziag a rtquirem art of a rhtcc-founbs vote 
before approval over rhe obje4on o f  the planning . 

commission of a zoning ordinace- 

DeveZopmenl Indus., 1966 OR 59 at 7 12,412 P.2d at 956 (quoting Baltmrrh v. 

Slate ex rel. Underwood, 171 N.E. 3 36,336 (Obio 1930)). The Development 

Indusmties C a m  concluded that rhe council could not h i r  the aurhoriry given ro ir 

by either a stature oz the chazru, and that an ordiomce seeking to do so had to  fail? 

. . In soormsr, whim the auSumnng stam mq'yired a rupcrajoury, a c i q  c o d  cauld nor 
cffedveIy change a zoning atdhnce by a s&nple:nujonty. ReynoZd~, 1958 OK CR 73,328 
P.2d 441. 



91 6 Cenainl y, t h u e  are valid reasons for requiring a super-majority . A super- 

majority requirement can "avoid rhe sornetimcs unreasoned and arbitmy exercise 

o f  power by a bare majoriry who may be animated by some whim or caprice" and 

"protect the property owner in his continuity of rights or restrictions which may 

have existed at the rime he acquired the propeny or rbereafier anachrd beforc 

re-zoning [was] rought." Reynolds. 1958 OR CR 73 at 7 6,328 P .2d at 444. 

Ncverchcless, the rxismce o f  a good srgumaar for requiring a sup=-majority can 

not compel us to create such a rrquiremcpt, where none exis~s, at cost of 

engaging in judicial legisladon and o v e m i p g  long-held legal precedent" 

CONCLv$SON . . 
*IT *-- 

11 7 The C i y  of Tulsa's zoning aurharjty arises &am its Charrer, wb;ich provides 

f ~ r  the 'adoption of a new ordinance by 8 rkaple majority o f  the ~oun&l. An 

ordinance seakmg to limit rhar auvhoricy by requiring a super-majoriry TO make 

zoning changes is invalid. Thus, the Trial C o u  correctly derermined, as a matter 

of law, that City's ard-ce section 1703(E) i s  superseded by City's amended 

* W c  must also reject Plaintif&' argument thrr C i v s  acpubceuce in rhe vabdif)c and 
ioxcrp~exadon of the orainance fir 30 years w@ighs in 6rvor of upholding it us valid. W e  find M 
nad~orirey to syrpon &is pmposiarm, as Ws &d of equitable vguma~ carmot g m y  be 
invoked again% a governmud agency- S ~ Q B ~  r. Store ex re]. OKla. Police Pemioa B Rer. Bd,, 
ZOOS O X  45,7 9.1 IS P.3d 889,893-94. 



Cha~er,  and that passage of rbe disputed zoning-change ordinance by a simple 

majoriry vote was valid. 

918 AFFIRMED. 

REIF, 1. (sirting by designa~ion), and WISEMAN, 3- (sirring by designarion), 

collcur. 

i 

October 18,2005 . . 


